STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

STEVEN J. NMEGREG AN,
Petiti oner,
VS. Case No. 99-0502

DEPARTMENT OF MANAGEMENT SERVI CES,
Dl VI SI ON OF RETI REMENT,

Respondent .
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RECOMMVENDED CORDER

On August 31, 1999, a formal admnistrative hearing in this
case was held by videoconference in Tallahassee and Ol ando,
Florida, before WlliamF. Quattlebaum Adm nistrative Law Judge,
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: David A Pearson, Esquire
Dean, Mead, Egerton, Bl oodwort h,
Capouano & Bozarth, P.A
Post O fice Box 2346
Ol ando, Florida 32802-2346

For Respondent: Robert B. Button, Esquire
Di vision of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE

The issue in the case is whether suppl enmental paynents nmade
to the Petitioner by Brevard Community Col | ege constitute
credi tabl e conpensation for purposes of determ ning retirenent

benefits under the Florida Retirenent System



PRELI M NARY STATEMENT

By letter dated April 30, 1999, the Division of Retirenent
notified Stephen J. Megregi an, that suppl enental paynents nade
under Brevard Community Col |l ege's severance pay "opt-out"” plan
woul d not be included in creditable conpensation cal cul ations for
pur poses of determ ning benefits under the Florida Retirenent
System M. Megregian requested a formal adm nistrative hearing.
The Division of Retirenment forwarded the request to the Division
of Adm nistrative Hearings, which schedul ed and conducted the
pr oceedi ng.

At the hearing, M. Megregian (Petitioner) presented the
testimony of two witnesses and had Exhi bits nunbered 1-3 adm tted
into evidence. The Division of Retirenment (Respondent) presented
the testinony of three witnesses and had Exhi bits nunbered 1-4
admtted into evidence. Joint Exhibits nunbered 1-3 were al so
admtted into evidence. The Transcript of the hearing was filed
on Septenber 16, 1999. Both parties filed Proposed Recommended
Orders pursuant to a deadline extension granted after the
Petitioner's copy of the transcript was del ayed.

FI NDI NGS OF FACT

1. From 1970 until his retirement in June 1998, Brevard
Communi ty Col | ege enpl oyed Stephen J. Megregian at an executive

| evel .



2. The State of Florida, Division of Retirenent, manages
and oversees operation of the Florida Retirement System (FRS) in
whi ch Brevard Community Col | ege (BCC) participates.

3. In June 1990, the college adopted an Enpl oyee Benefit
Plan for BCC Executive Enployees. The provisions of the plan
covered M. Megregian, an executive enployee. |In fact, M.
Megregi an drafted the plan, which was adopted by the college's
Board of Trustees.

4. The executive benefit plan included a severance pay
benefit for plan participants. The severance benefit was
cal cul ated according to a fornmula using the enployee's daily base
pay as nultiplied by the sumof "benefit days."” Benefit days
were earned according to enploynent |ongevity. A "severance day"
cal cul ation determ ned the anmobunt of severance pay a departing
enpl oyee woul d receive.

5. Apparently, at sonme point in 1994, participants in the
FRS | earned that the Division of Retirenment woul d excl ude sone
types of conpensation, including severance pay, fromthe
"creditabl e conpensation” used to determ ne retirenent benefits.

6. In June 1995, the college anended the plan to provide a
severance pay "opt-out" provision to plan participants. The
provision entitled plan participants who were within five years
of eligibility for FRS retirement benefits to "opt-out"” of the

severance package and instead i medi ately begin to receive



suppl enental paynents. M. Megregian drafted the "opt-out™
provi sion, which was adopted by the coll ege board.

7. The decision to "opt-out” was irrevocable. A plan
partici pant could not change his or her m nd and take the
severance package once the "opt-out” decision was nade.

8. The suppl enental paynents were cal cul ated based upon the
"severance days" that the enpl oyee woul d have ot herw se earned
during the year. The paynents were nmade along with the
enpl oyee' s sal ary paynent.

9. The "opt-out” plan did not require a participant to
retire after the fifth year of receiving the suppl enenta
paynent .

10. The Petitioner asserts that the creation of the "opt-
out” provision was in accordance with information provided by the
D vision of Retirenent.

11. There is no evidence that the D vision of Retirenent
provi ded any information suggesting that the "opt-out" provision
woul d result in an increase in creditable conpensation for
pur poses of determ ning FRS benefits, or that the "opt-out”
provi sion was an acceptabl e nethod of avoiding the severance pay
excl usi on.

12. There is no evidence that, prior to March of 1998, the
col l ege specifically sought any direction or advice fromthe
Division of Retirenent as to the suppl enental paynments made to

enpl oyees under the "opt-out” provision.



13. The evidence as to why the college did not sinply
i ncrease base sal aries for enpl oyees to whom suppl enent al
paynments were being made is unclear. There was testinony that
the plan was designed to avoid unidentified tax consequences.
There was al so testinony that the supplenental plan was desi gned
to avoid increasing sone enpl oyees base sal ari es beyond the
percent age i ncreases awarded to ot her enployees. There was
apparently sonme concern as to the inpact the suppl enental
paynents woul d have on other college enpl oyees who were not
receiving the additional funds.

14. There is no evidence that the Petitioner performed any
additional duties on the college's behalf in exchange for the
suppl enent al paynents.

15. The Petitioner was eligible to participate in the "opt-
out" plan beginning in the college's 1995-1996 fiscal year, and
he el ected to do so.

16. As a result of his election, supplenmental paynents were
made in anounts as foll ows:

Fi scal Year 1995-1996, $7, 938. 46.
Fi scal Year 1996-1997, $8, 147.13.
Fi scal Year 1997-1998, $8, 395. 40.

17. On March 21, 1998, Brevard Comrunity Col | ege requested

clarification fromthe D vision of Retirenent as to how the

suppl enental paynents would affect a plan participant's benefit.



18. On April 30, 1998, the Division of Retirement notified
the coll ege that the supplenental paynents would not be included
within the cal culation of creditable conpensation.

19. The Petitioner retired fromhis enploynment at Brevard
Community Col |l ege on June 30, 1998.

20. The Petitioner is presently entitled to retirenent
benefits under the FRS.

21. The Division calculates FRS retirenent benefits based
on "creditabl e conpensation" paid to an enployee during the five
years in which an enpl oyee's conpensation is highest.

22. Some or all of the three years during which the
Petitioner received supplenental paynents are included in the
cal cul ation of his creditable conpensation.

23. The evidence fails to establish that the suppl enenta
paynments made to the Petitioner should be included within the
credi tabl e conpensati on upon which FRS benefits are cal cul at ed.

24. Under the statutes and rul es governing FRS benefit
determ nations, the supplenental paynents nmade to the Petitioner
are "bonuses" and are excluded fromthe "creditable conpensation”
cal cul ati on.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject nmatter of this

proceedi ng. Section 120.57(1), Florida Statutes.



26. The Petitioner has the burden of establishing by a
preponderance of the evidence, entitlenent to the relief sought.

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349 (1st DCA 1977). Florida Departnent of Transportation

v. JWC Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). 1In

this case, the burden has not been net.

27. The evidence fails to establish that the suppl enental
paynments to Stephen J. Megregi an, constitute "conpensation" for
pur poses of determning retirenent benefits under the FRS.
Section 121.021(22), Florida Statutes, in relevant part provides
as follows:

"Conpensation"” neans the nonthly salary paid

a nmenber by his or her enployer for work
performed arising fromthat enploynent.

(a) Conpensation shall include:
1. Overtinme paynents paid froma salary
fund.

2. Accunul ated annual | eave paynents.

3. Paynents in addition to the enpl oyee's
base rate of pay if all the foll ow ng apply:
a. The paynents are paid according to a
formal witten policy that applies to al

el i gi ble enpl oyees equal ly;

b. The policy provides that paynents shal
commence no |later than the 11th year of

enpl oynent ;

c. The paynents are paid for as long as the
enpl oyee continues his or her enploynent; and
d. The paynents are paid at |east annually.
(enphasi s supplied)

28. The formal witten policy under which M. Mgregian
recei ved suppl enental paynents did not provide that the paynents
were to commence not |later than the el eventh year of his

enpl oynent .



29.

Section 121.021(22), Florida Statutes, in relevant

part, further provides as follows:

30.

(b) Under no circunstances shal
conpensati on i ncl ude:

1. Fees paid professional persons for
special or particular services or include
sal ary paynents nmade froma faculty practice
pl an operated by rule of the Board of Regents
for eligible clinical faculty at the
University of Florida and the University of
South Florida; or

2. Any bonuses or other paynents prohibited
frominclusion in the nenber's average final
conpensati on and defined in subsection (47).
(enphasi s supplied)

The suppl enental paynents to the Petitioner are bonuses

as defined at Section 121.021(47), Florida Statutes, which in

part provides as foll ows:

31.

"Bonus" neans a paynent nmade in addition to
an enpl oyee's regular or overtine salary. A
bonus is usually nonrecurring, does not

i ncrease the enpl oyee's base rate of pay, and
i ncludes no commtnent for paynent in a
subsequent year. Such paynents are not

consi dered conpensation. Effective July 1,
1989, enployers may not report such paynments
to the division as salary, and may not make
retirement contributions on such paynents.
(a) A paynent is a bonus if any of the
foll ow ng circunstances apply:

1. The paynent is not nmade according to a
formal witten policy that applies to al

el i gi bl e enpl oyees equal | y.

2. The paynment comnmences later than the 11th
year of enpl oynent.

3. The paynent is not based on permanent
eligibility.

4. The paynent is made |less frequently than
annual ly. (enphasis supplied)

In this case, the paynment of supplenental funds to the

Petitioner constituted paynment of a bonus. The paynents to



M. Megregian comenced |ater than the el eventh year of his
enpl oynent .

32. The Petitioner asserts that Section 121.021(47),
Florida Statutes, characterizes a bonus as "nonrecurring, does
not increase the enployee's base rate of pay, and includes no
comm tnent for paynent in a subsequent year," and that the
paynments made to the Petitioner are contrary to these
characteristics. The Petitioner's interpretation requires that
the qualifier "usually" be ignored, as well as the renai nder of
the section, including the requirenment that such supplenentary
paynments comrence prior to the eleventh year of enploynent.

33. Calculation of benefits under the FRS is based upon the
enpl oyee's "average final conpensation.” Section 121.021(24),
Florida Statutes, provides as foll ows:

(24) "Average final conpensation" neans the
average of the 5 highest fiscal years of
conpensation for creditable service prior to
retirenment, term nation, or death. For in-
line-of-duty disability benefits, if |ess
than 5 years of creditable service have been
conpl eted, the term "average fina
conpensati on" neans the average annual
conpensation of the total nunber of years of
creditabl e service. Each year used in the
cal cul ation of average final conpensation
shall comrence on July 1.

(a) The average final conpensation shal

i ncl ude:

1. Accumul ated annual | eave paynents, not to
exceed 500 hours; and

2. Al paynents defined as conpensation in
subsection (22).

(b) The average final conpensation shall not
i ncl ude:

1. Conpensation paid to professional persons
for special or particular services;




2. Paynments for accunul ated sick | eave nade
due to retirenent or term nation

3. Paynents for accunul ated annual |eave in
excess of 500 hours;

4. Bonuses as defined in subsection (47);

5. Third party paynents nade on and after
July 1, 1990; or

6. Fringe benefits (for exanple, autonobile
al | onances or housi ng all owances). (enphasi s
suppl i ed)

34. The Division of Retirenment has adopted rul es that have
been codified by the preceding statutes. Rule 60S-6.001(16),
Florida Adm nistrative Code, provides as foll ows:

(16) COVPENSATI ON OR GROSS COVPENSATI ON - -
(a) Conpensation neans the total gross
nonthly salary paid a nenber by his enpl oyer
for work perfornmed arising fromthat

enpl oynent, i ncl udi ng:

1. Overtinme paynents, except as provided in
60S- 6. 001(11) (b) 4. ;

2. Accunul ated annual | eave paynents, as
defined in Section 60S-6.001(1);

3. Paynents in addition to the enpl oyee's
base rate of pay if all the foll ow ng apply:
a. The paynents are paid according to a
formal witten policy that applies to al

el igible enpl oyees equal ly, and

b. The policy provides that paynments shal
commence not later than the el eventh year of
enpl oynent, and

c. The paynents are paid for as long as the
enpl oyee continues his enpl oynent, and

d. The paynents are paid at |east annually;
4. Amounts withheld for tax sheltered
annuities or deferred conpensation prograns,
or any other type of salary reduction plan
aut hori zed under the Internal Revenue Code;
5. Paynents, whether made annually or in 12
or 26 equal paynents within a 12- nonth
period, made in |lieu of a permanent increase
in the base rate of pay when the nenber's
base pay is at the maxi num of his pay range.
When a portion of a nenber's annual increase
rai ses his base pay to the maxi num of his pay
range, and the excess is paid as a |lunp sum
paynment, such lunp sum paynent shall be




conpensation for retirenment purposes.

(b) Conpensation shall not include:

1. Any bonuses or other paynents prohibited
frominclusion in the nenber's average fi nal
conpensati on and defined in 60S-6.001(6)(b);
2. Any public funds paid by an enployer into
an enpl oyee's sal ary reduction, deferred
conpensation, or tax-sheltered annuity
programon or after July 1, 1990 (the date as
of which all enployers were notified in
witing by the Division to cease naking
contributions based on such amounts).

However, if an enployer was notified in
witing by the Division to cease nmaki ng such
contributions as of a different date, that
enpl oyer shall be subject to the requirenents
of such witten notice.

3. Any anounts in excess of the Interna
Revenue Code (I RC) Section 401(a)(17)
[imtation as foll ows:

a. For any person who first becanme a nenber
before July 1, 1996, conpensation for al

pl an years beginning on or after July 1,

1990, shall not include any anmobunts in excess
of the maxi mum of $200, 000 in 1989, adjusted
for changes in the cost of I|iving;

b. For any person who first becane a nenber
on or after July 1, 1996, conpensation for
any plan year shall not include any anmounts
in excess of the maxi mnum of $150, 000 in 1996,
adj usted for changes in the cost of living
only in increnments of $10,000. (enphasis
suppl i ed)

35. Rule 60S-6.001(6), Florida Adm nistrative Code,
provi des as foll ows:

(6) AVERAGE FI NAL COMPENSATI ON -- Means the
average of the 5 highest fiscal years of
conpensation for creditable service prior to
retirenment, termnation or death cal cul ated
in accordance with 60S-4.004(1).

(a) The average final conpensation shal

i ncl ude:

1. Accumul ated annual | eave paynents as
defined in 60S-6.001(1), not to exceed 500
hours;



2. Al paynents defined as conpensation in
60S- 6. 001( 16) .

(b) The average final conpensation shall not
i ncl ude:

1. Conpensation paid to professional persons
for special or particular services.

2. Payments nmade due to retirement or

term nation for accunul ated sick | eave as
defined in 60S-6.001(3).

3. Paynments for annual |eave in excess of
500 hours.

4. Bonuses as defined in 60S-6.001(11).

5. Third party paynents nade on and after
July 1, 1990.

6. Autonobile all owances.

7. Housing allowances. (enphasis supplied)

36. Rule 60S-6.001(11), Florida Adm nistrative Code,
provi des as foll ows:

(11) BONUS -- Means a paynent nmade in
addition to an enpl oyee's regular or overtine
salary that is usually non-recurring, does
not increase the enployee's base rate of pay
and includes no commtnent for paynent in a
subsequent year. Such paynents are not

consi dered conpensation and, effective

July 1, 1989, shall not be reported to the
Division as salary, and retirenent
contributions shall not be nade on such
payment s.

(a) A paynent is a bonus if any of the
foll owm ng apply:

1. The paynents are not paid according to a
formal witten policy applying to al

el i gi ble enpl oyees equal ly, or

2. The paynents commence |ater than the

el eventh year of enploynent, or

3. The paynents are not based on pernanent
eligibility, or

4. The paynents are paid | ess than annually;
(b) Bonuses shall include but not be limted
to the foll ow ng:

1. Exit bonus or severance pay;

2. Longevity paynents in conformance with

t he provisions of 60S-6.001(11)(a) above;

3. Salary increases granted due to an

enpl oyee's agreenent to retire, including




i ncreases paid over several nonths or years
prior to retirenent;

4. Paynents for accunul ated overtine or
conpensatory tinme, reserve tine, or holiday
time worked, if not nade within 11 nont hs of
the nonth in which the work was perforned;
5. Quality Instruction Incentives Program
(QUII P) Paynents;

6. Lunp sum paynents in recognition of

enpl oyees' acconplishnments. (enphasis
suppl i ed)

37. Essentially, the Brevard Community Col |l ege "opt-out"”
provi sion was an attenpt to circunvent the State Division of
Retirenent exclusion of severance paynments fromcreditable
conpensation calculations. College officials were aware of, and
concerned about, the Division's severance exclusion, yet the
col l ege made no attenpt to determ ne whether the "opt-out”
provi sion woul d avoid the severance pay excl usion.

38. The college asserts that a hypothetical enployee,
apparently with substantial FRS credits prior to enpl oynment,
coul d take advantage of the "opt-out” provision and receive
paynments prior to the 11th year of enploynent, thus avoiding the
"bonus" definition.

39. The hypothetical presented by the college is irrel evant
in this case, where the facts are clearly different. Here, the
suppl enmental paynents to the Petitioner clearly neet the
statutory and rule definition of "bonus" and are excl udable from
credi tabl e conpensation for determ nation of FRS retirenent

benefits.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the State of Florida, D vision of
Retirenent, enter a final order finding that supplenental paynments
made to Stephen J. Megregi an are bonus paynents and are excl uded
fromcal cul ation of creditable conpensation for FRS benefit
pur poses.

DONE AND ENTERED this 2nd day of Decenber, 1999, in

Tal | ahassee, Leon County, Florida.

WLLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings

this 2nd day of Decenber, 1999.

COPI ES FURNI SHED

David A. Pearson, Esquire

Dean, Mead, Egerton, Bl oodwort h,
Capouano & Bozarth, P.A

Post O fice Box 2346

Ol ando, Florida 32802-2346



Robert B. Button, Esquire

Di vi sion of Retirenent

Cedars Executive Center

Building C

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

A J. McMillian, |11, Director

Di vi sion of Retirenent

Cedars Executive Center

Building C

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Paul A Rowell, General Counsel
Depart nent of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order nust be filed with the agency that w |
issue the final order in this case.



